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1985] INTRODUCTION

CONTEMPORARY INTERNATIONAL
LEGAL ISSUES:
AN INTRODUCTION

by Captain Stephen J. Kaczynski*

The first half of the decade of the 1980s has already witnessed
myriad international episodes and crises, many of which were at-
tended by international legal issues. From the clash of arms of the
South Atlantic to the massacres of the Middle East, to the crisis of
conscience occasioned by the American Bishops’ pastoral letter on
nuclear weapons, to the destruction of an unarmed civilian airliner,
events have caused international lawyers of all persuasions to at-
tempt to apply, or revise, the customary international law norms to
the challenges of the 1980s. This issue of the Military Law Review is
dedicated to a discussion of several of those events and issues accom-
panying them.

On 2 April 1982,the armed forces of Argentina invaded the Falk-
land Islands of the South Atlantic and overran a small British gar-
rison that had been present in that colonial outpost of the Empire.
Following failed mediation by the United States and the United Na-
tions Secretary-General, Great Britain lay seige to and retook the
Islands by force of arms. The Organization of American States con-
demned the British attack; the United States supported it. The
relative Argentine and British claims to the Falklands and the pro-
priety of the use of force to resolve the conflict are discussed in the
lead article.

As the Falklands conflict subsided from the international public
eye, attention was focused upon the Middle East, where, in the
latest episode of violence that plagued that troubled region, the
Israeli Defense Forces, on 6 June 1982, invaded Lebanon and
pressed their advance to Christian-controlled East Beirut. Following
a seige and bombardment of West Beirut, an agreement to allow for
the protected evacuation of troops of the Syrian and Palestine Liber-
ation Organization armies was reached. A multinational force, con-
sisting of American, French, and Italian troops, served as a buffer
between the lIsraelis and Christians in East Beirut and the exiting
Syrians and Palestinians in West Beirut. When the exodus had been

‘Judge Advocate General’s Corps, United States Army. Editor, Military Law
Review. LL.M., University of Virginia, 1984;J.D., cum laude, St. John’s University
School of Law, 1978; H.A., summa cum laude, St. John’s University, 1976. Dis-
tinguished Graduate, 89th Judge Advocate Officer Basic Course, 1979. Member of the
bar of the State of New York.
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completed, the force departed Lebanon. Within a week of the depar-
ture of the last elements of the force, however, reports began to
reach the press of a massacre of Palestinians in the refugee camps of
Shatila and Sabra. No one accused the lIsraelis of perpetrating the
massacre, yet it was beyond doubt that the Israeli command had
allowed Christian Phalange militia into the camps in the frenzied
aftermath of the assassination of the Lebanese Christian President
Basir Gamayel. The second article of this issue examines the
customary international law standards of command criminal respon-
sibility and posits an application of those standards to the Israeli
commanders in charge of the Lebanese operation.

Not all crises of the still-young decade were fostered by force of
arms. On 19 May 1983, despite Cabinet-level lobbying from the
Reagan Administration, the American Roman Catholic Bishops
issued a pastoral letter entitled “The Challenge of Peace: God’sPro-
mise and Our Response.” Directed toward the nation’s Roman
Catholics, the letter condemned any use of nuclear weapons and
tolerated their possession only as a step toward negotiations leading
to their elimination as weapons of war. The dilemma posed by this
letter for Catholics in the armed forces and the general status of
nuclear weapons and methods of nuclear targeting under customary
international law are examined in Nuclear Weapons: The Crisis of
Conscience.

Finally, on 31 August 1983, Korean Airlines Flight 007, a Boeing
passenger jetliner enroute to Seoul, Republic of Korea from New
York, disappeared from the radar screen somewhere over the Sea of
Japan. As the facts became known, the world was horrified at what
had transpired; air forces of the Soviet Union had shot down an un-
armed civilian passenger plane, causing the death of all 269 people
on board, including a United States congressman. The Sovietsat first
denied the attack, later justified its defense of its “sacred borders,”
and, most recently, have accused the United States of using the
plane on an espionage mission. Aerial Intrusions By Civil and
Milrtary Aircraft in Time of Peace studiesthe KAL incident in light
of the international responses to unauthorized overflights in the
past. The most recent activity of the International Civil Aviation
Organization in addressing this issue is also discussed.

This issue is designed to acquaint the judge advocate with the role
of law in those international disputes. While not the sole determi-
nant of what action a nation might take in furtherance of its per-
ceived self-interest, the legal status of that action will certainly im-
pact upon the degree of support, or condemnation, that a state

2
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receives for its activity. Contrast, for example, the support in the
United Nations received by Great Britain in the Falklands/Malvinas
dispute with the widespread criticism of the Soviet Union that took
place after the shooting down of KAL-007. The international legal
issues that attend each of these crises do not necessarily immediately
strike the observer. With this issue, the Editorial Board hopes to in-
still in the judge advocate an awareness of the role of international
law in contemporary world affairs.
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THE FALKLAND (MALVINAS) ISLANDS:
AN INTERNATIONAL LAW ANALYSIS
OF THE DISPUTE BETWEEN
ARGENTINA AND GREAT BRITAIN

by Major James Francis Gravelle*

Then, too, in the case of a state in its external relations,
the rights of war must be strictly observed. For since there
are two ways of settling a dispute,—first by discussion;
second by physical force; and since theformer is charac-
teristic of man, the latter of the brute, we must resort to
force only in case we may not avail ourselves of discus-
sion.

Cicero (B.C. 106-43)

I. PROLOGUE: PURPOSE AND
METHODOLOGY OF THE ANALYSIS

On April 2, 1982, the armed forces of Argentina invaded the Falk-
land (Malvinas) Islands.! Argentina and Great Britain faced each

*Judge Advocate General’s Corps, United States Army. Currently assigned as
Senior Instructor, International Law Division, The Judge Advocate General’sSchool,
U.S. Army, Charlottesville, Virginia, 1982 to present. Formerly assigned to the
Criminal Law Division, Office of The Judge Advocate General, U.S. Army, 1977-81;
Office of the Staff Judge Advocate, Fort Gordon, Georgia, 1973-76; Company Com-
mander and Battalion S-3, 7th Student Battalion, Fort Benning, Georgia, 1967-69; Pla-
toon Leader, 1st Infantry Division, Republic of Vietnam, 1966-67. Completed 25th
Judge Advocate Officer Advanced Course, 1977; 69th Judge Advocate Officer Basic
Course, 1972; Officer Candidate School, Fort Benning, Georgia, 1966. LL.M., The
George Washington University, 1982;J.D., Mercer University, 1972;B.S., Northern
Michigan University, 1965. Member of the bars of the state of Michigan, the Federal
District Court for the Western District of Michigan, the United States Court of Military
Appeals, and the United States Supreme Court. This article is based upon a thesis sub-
mitted in partial satisfaction of degree requirements for an LL.M. in International
Law at The George Washington University.

‘Washington Post, Apr. 3, 1982,at Al, col. 1.Throughout this article, the Falkland
Islands will be referred to as “the Islands.” The United Nations, when referring to the
Islands, includes the word “Malvinas” in parenthesis. Malvinas is the title for the
Islands generally used in countries where Spanish is spoken. This is done asa result of
a decision in 1964 by the Special Committee in the Situation with Regard to the Im-
plementation of the Declaration on the Granting of Independence to Colonial Coun-
tries and Peoples. See 19 U.N. GAOR Annex 8 (Agenda Item 21, addendum item part
1), at 439, U.N. Doc. A/6800/Rev. 1(1964-65). The Special Committee, also known as
the Committee of 24 because of the number of members, was established by the
General Assembly in 1961 and has been the operative committee since that time, con-
cerning territories under foreign domination. See G.A. Res. 1654, 16 U.N. GAOR Supp.
(No. 17) at 65, U.N. Doc. A/1500 (1962), which established the Special Committee.
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other in an international armed conflict for ten weeks. The human
loss and destruction of property were calamitous. The dispute lead-
ing to the eruption of this violence had heen festering for almost 150
years. Peaceful attempts to settle the dispute had failed.

This article will discuss the acceptability to the world community
of the claims of Argentina and Great Britain concerning the dispute,
particularly those claims relating to the use of armed force. The
dispute concerning the right of sovereignty over the Islands and the
applicability of the principle of self-determination to the peoples
that inhabit the Islands will be discussed. In regard to the use of
armed force, that both states base their use of armed force upon the
right of self-defense, each state claiming the other was the ag-
gressor, will be examined. Discussion of the claims will overlap, as
they are interrelated, and a correct legal conclusion respecting one
of the claims would be difficult absent an understanding of the
others. Additionally, the methodology used to analyze the claims of
Argentina and Great Britain will emphasize the facts and history of
the Islands. Detail in this area is necessary for purposes of perspec-
tive and because of the extent to which the facts are disputed.?

While analysis of these substantive issues is the main purpose of
this article, another inquiry that will be made may be even more
significant. The article will examine the failure of the procedural
aspects of peacefully resolving the dispute. Why had a dispute last-
ing almost 150 years not been settled by peaceful means? Were the
peaceful means available inadequate, or was the problem a failure of
the participants to properly make use of the available means?
Answers to these questions are important to the resolution of the
dispute under examination and other disputes, current and future.
The use of force to resolve disputesnot only can be indicative of the
failure of the community’s methods of settling disputes, but, in ad-
dition, can result in an undesirable precedent.

11. THE CENTRAL LEGAL ISSUES

The dispute between Argentina and Great Britain concerning the
Islands raises four major legal issues, three substantive,and one pro-
cedural.

2An example of thisis that, based on its sources, the Christian Science Monitor, Apr.
5, 1982, at 3, col. 3, has stated that the Islands were discovered by the English in
1592.0On the other hand, the Inter-American Juridicial Committee on the Problem of
the Malvinas, has claimed that the Islands were discovered earlier by the Spanish. See
Declaration of the Inter-American Juridical Committee on the Problem of the
Malvinas, 31 GAOR Supp. (No. 23) at 188-90, U.N. Doc. A/31/23/Rev. 1 (1976).

6
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First, the bases for the territorial claims of Argentina and Great
Britain must be examined to determine if they conform to the recog-
nized legal modes on which a state may base its claim that territory
was acquired or lost. The applicability of legal modes not directly
raised will also be examined.

Second, the applicability of the principle of self-determination will
be examined. Because self-determination is a relatively recent prin-
ciple of international law and still in an evolutionary state, its
development will be reviewed. The issue of whether or not the
Islanders qualify as peoples to which the principle can be applied
will then be examined. The expressions of the United Nations con-
cerning the criteria necessary to qualify as a people to which the
principle of self-determination should be applied and the past appli-
cation of the principle of self-determination, generally, and specifi-
cally to the Islanders, will be discussed.

Third, the use of armed force by Argentina and Great Britain will
be examined in terms of the applicable international law. An assess-
ment of the competing claims of Argentina and Great Britain, both
based upon the right of self-defense, will be analyzed in light of the
legal requirements of necessity and proportionality. Specific criteria
will be applied to determine if the use of armed force by Argentina
or Great Britain can be justified on the basis of self-defense.

Fourth, the procedural issue of the failure of the peaceful means of
settling disputes will be examined. The examination of this issue is
particularly critical concerning the Islands, for, although some
peaceful means were attempted in an effort to settle the dispute, the
situation ultimately erupted into a serious disruption of interna-
tional peace. Whether the failure was a result of ineffectiveness of
the methods or a lack of desire or inability on the part of the par-
ticipants to properly use the available means is the critical question,
the answer to which will be valuable in resolving the issues sur-
rounding this particular situation and other disputes.

111. SIGNIFICANT FACTS AND HISTORY

Having the necessary facts is as important as applyingthe right law
in reaching a correct legal conclusion.? In this section, the facts
necessary to reach correct legal conclusions concerning the issues

3Having an understanding of the correct facts cannot be overemphasized in this
case. As will be seen in the analysis, there has been quite a problem in determining
the correct facts, as well as the applicable law.

7
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will be set forth. These facts will be pertinent later to discussion of
the issues of sovereignty, self-determination, aggression, and self-
defense. In addition to the facts directly bearing on the issues, some
facts of a tangential nature are to place the situation in its proper
perspective.*Of course, some of the facts presented have changed
since April 2, 1982.

A. GEOGRAPHY

1. Location and Land Area

The Islands are located in the South Atlantic Ocean approximately
500 miles off the east coast of Argentina and approximately 8,000
miles from Great Britain. The Falklands consist of about 200 islands.®
The largest of these Islands are East and West Falkland. The total
land area of the 200 islands is approximately 4,700 square miles.5

2. Topography,Climate,Flora and Fauna

The Islands are generally hilly, with elevations as high as 2,312
feet.” The coastlines are rugged, resulting in many excellent
harbors.* The Islands experience a narrow temperature range, with
the mean temperature being 49°F in the summer and 36 °F in the
winter.? The winds are strong, the skies are almost never free from
clouds, and overcast days are common.!® Rainfall is relatively light,
about twenty-five inches a year, although light snowfall has been
recorded in each month of the year.!! Fog is rare.!2 Generally, the
weather conditions are much like those experienced in England and
Scotland.?

As could be expected after reviewing the climate conditions, trees
are a rarity on the Islands.!4 The vegetation is mainly grass, with
some smaller shrubs.'s The native animal life is composed of "*geese,

4This also is the reason for setting forth the facts in this section, and then repeating
some of them when discussing the legal issues in later sections.

5British Central Office of Information, The Falkland Islands and Dependencies 1
(No. 152/82/Revised, 1982) [hereinafter cited as British Information Office].

6/d. The Islands Dependencies, which consist of South Georgia, the South Sandwich
Islands, the Shag Rocks and Clerke Rocks, are not being considered here.

71, Strange, The Falkland Islands 25 (1972) [hereinafter cited as Strange].

81d.

°ld. at 17.

10fd.

1jd. at 17-18.

12]d, at 18.

137d.

HBritish Information Office, supra note 5, at 1.

15]d.
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penguins, seabirds, and seals.’’'8 Land mammals are not native to the
Islands.t?

3. Inhabitants

The 1980 census reflected that there were 1,813people living on
the Islands.!® This comparesto atotal population of 1,957in 1972, as
reflected in that census.'? In 1980, the census also indicated that
1,3600f the inhabitants were born in the Islands; only 302 of them
were born in Great Britain.2? Generally, the majority of the inhabi-
tants have ancestors who had lived on the Islands in the nineteenth
century.?! In 1980, 1,050 of the inhabitants lived in Stanley, the
capital and only town.22 The second largest concentration of people
is the settlement of Goose Green, also on East Falkland, which was
then inhabited by 95 people.2? The Islanders speak English and there
are “Anglican, Roman Catholic and Nonconformist churches.’’24

4. Administration and Defense

The Islands are administered as a non-self-governing colony, with
the governing bodies consisting of an Executive Council and a Legis-
lative Council; each body contains some elected members.25 The
Governor is an appointed member of the Executive Council.2¢ The
Islands have had universal sufferage since 1949.27 The most recent
constitution came into effect in 1977.28 The Judiciary consists of a
Supreme Court and two inferior courts.2? The Chief Justice is a non-
resident and the appellate court for the colony is located in
London.?® Prior to April 2, 1982, the Islands were defended by a
part-time voluntary militia, which was trained by a resident Royal
Marine Detachment.?!

t6]d.

7]d.

1874,

19Falkland Islands (Malvinas), Working Paper Prepared by the Secretariat 2, U.N.
Doc. A/AC.109/67 (1981).

20British Information Office, supra note 5, at 1.

2yd.

22]d,

23]d,

241d.

258trange, supra note 7, at 36.

264,

27d.

28British Information Office, supra note 5, at 3.

29]q.

307d.

ard,
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5. Economy

Sheep farming is almost totally the mainstay of the economy of the
Islands.?2 There are approximately 660,000 sheep on the Islands.33
The economy is closely tied to the Falkland Islands Company, which
owns approximately one-half of the sheep and land.?¢ It also is in
control of other economic institutions, such as the banks.?s The
Islanders depend upon Great Britain for most of their imports and
exports.28 Efforts to diversify the economy, such as to establish a
fishing zone or obtain investment capital, had been stymied by the
political situation.?” It has been realized that closer economic ties
with Argentina would be very advantageous to the economy, but,
although efforts have been made along these lines, little progress has
been realized.3®

B. HISTORY

1. History d the Dispute Concerning Sovereignty Over the Islands

Basically, history is nothing more than an accumulation of facts set
forth seriatim. It in itself is not necessarily relevant to the legal
analysis of a particular situation. However, the building blocks of
history, the relevant facts, are of equal importance with the ap-
plicable law in making a legal analysis. The following historical
material is set forth to provide the basic facts for a legal analysis and
for the purpose of perspective. It isimportant to make clear that not
all the historical facts that could possibly be set forth are contained
in the following material, but only those that are considered signifi-
cant to this legal analysis. Most of the facts raised in the official
statements of the participants' claims are included, but some facts,
although raised by publicists or by one claimant or the other, are
deemed not to be relevant and may only be mentioned or not raised
at all.s®

32Falkland Islands (Malvinas), Working Paper Prepared by the Secretariat 8, U.N.
Doc. A/AC.109/67 (1981).

330d.

3Id. at 9.

3.

38/d. at 10.

37British Information Office, supra note 5, at 3.

38id. at 7.

®See, e.g., J. Arce, The Malvinas: Our Snatched Little Isles 13(1951), wherein the
author attributes some significance to the discovery of America by Christopher Co-
lumbus in 1492 as giving initial title to the Islands to Spain.

10
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2. Period o Discovery (1492-1763)

Generally, it is an accepted fact that Christopher Columbus was
the explorer that discovered America.4® There is no evidence that he
sighted the Islands in 1492 or at any other time. In fact, suggestions
asto who was the first explorerto discover the Islands have not been
supported by any satisfactory factual basis, so little weight can be
given to those suggestions. Some writers claim that the Islands were
discovered in 1592 by John Davis, an English navigator, when his
vessel, the Desire, was forced near the Islands.*t However, other
authors set forth evidence showing that the Islands were discovered
prior to 1592 by others, especially Spanish explorers.42 These same
authors question the grounds for concluding that Davis discovered
the Islands.43

The available evidence concerning discovery cannot be used to
conclusively determine who discovered the Islands. The evidence
does appear to lead to the conclusion that either the Spanish or the
English discovered the Islands in the 16th Century. Any other claims
to first discovery would automatically come into question. However,
Dutch sailorsrecorded their “discovery” in 1600with such accuracy
that there is little doubt that they actually visited the Islands.44

During this same period of history, Papal declarations were issued.
For example, the Papal bull Dudum Sequidem of 1493 was issued to
divide jurisdiction over newly discovered territory between Spain
and Portugal.45 Additionally, treaties between Great Britain and
Spainwere concluded concerning the sovereignty over territory pos-
sessed by each party in America.4® However, these legal expressions
are not given much weight. The Papal declarations are not con-
sidered a basis for obtaining sovereignty. As to the treaties, none of
them specifically mentioned the Islands and, at the time the treaties

4°There are theories concerning possible earlier discoveries, such as those by Viking
sailors.

418trange, supra note 7,at 47.

42J, Goebel, The Struggle for the Falkland Islands: A Study in Legal and Diplomatic
History 1-34 (1927)[hereinafter cited as Goebel].

43]d. at 34-44.

441d. at 45.

45This document is discussed in id. at 53-56.

46See e.g., The Treaty of Madrid of 1670,which was signed by Spain and Great Brit-
ain in that same year. Under the provisions of that treaty, Great Britain was to have
sovereignty over all the territory in America that it held and possessed at that time.
On the other hand, Great Britain was to refrain from sailing into or otherwise having
intercourse with Spanish possessions. There were reciprocal requirements for Spain,
and procedures for obtaining permission to trade with the other’s possessions. This
treaty is contained in 11 C. Parry, The Consolidated Treaty Series 383-401 (1969).

11
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were entered into, it can hardly be said that either nation possessed
the Islands.

3. Settlement, Possession and Assertions of Sovereignty (1764-1833)

Although there is disagreement on the issue of who discovered the
Islands, there appears to be no question asto which country first set-
tled them. The first settlement was not established by either the
Spanish or the English, but by the French in 1764.47 Even earlier,
French sailors and merchantmen had become familiar with the
Islands and had named them “Les Malouines” after a French town;
hence the origin of the Argentinian name for the Islands, the Mal-
vinas.48 In 1764, Louis-Antoine De Bourgainville established a settle-
ment on East Falkland and, in the same year, formally took posses-
sion of the Islands in the name of Louis XV.4®

The French settlement was, however, of relatively short duration.
The Spanish protested almost immediately to France concerning the
settlement. The protests were based on such grounds as proximity to
other settlements.5° In addition to protesting, the Spanish offered to
purchase the settlement.5! Arrangements were mad